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Dear App l i can t  : 

W e  have considered y o u r  a p p l i c a t i o n  f o r  r e cogn i t i on  of 
exemptj-on under  s ec t i on  501  (a)  oE the I n t e r n a l  Revenue Code of 1986 
as an o rgan i za t i on  described i n  s e c t i o n  5 0 1  ( c )  ( 5 )  of t h e  Code. 

FACTS 

T h e  informat ion sulsmitt.ed d . i sc loses  t h a t  you were incorporated 
as a r ronprof i t  co rpo ra t i on  under the l a w s  of t h e  S t a t e  of *****  on 
***** *  ****. 

A r t i c l e  3 of your articles o f  ir lcorporation s t a t e s  t h a t  you 
were formed f o r  " c h a r i t a b l e ,  s c i e n t i f i c ,  l i t e r a r y  and educat.iona1 
purpose.s, i n c lud ing  the  making o f  d i s t r i b u t i o n s  t o  o r  f u r  t h e  use  of 
o rgan iza t ions  which a re  formed a n d  operated e x c l u s i v e l y  fo r  
char i tz .b le ,  s c i e n t i f i c ,  1 i t e r a r y  and educat  i onn l  purposes  and which 
q u a l i f y  as exempt o rgan i za t i ons  under Sec t i on  501 (c) ( 3 )  of the  
U n i t e d  S t a t e s  I n t e rna l  Revenue Code of 1386 ,  a s  ~ ~ e n d e d . "  

I Your o rgan i za t i on  is a dance band w i t h  Big Band ins t , rumentat ion 
(full saxophone, rhythm, trllmpet and trombone s e c t i o n s  ) plus  a male I and female  v o c a l i s t .  You provide  enter ta inment  t o  whomever w i l l  

I 
con t r ac t  w i t h  you and pay you for  your s e r v i c e s .  Typica l ly ,  you 
perf o r r n  a t  mcnthly dances fo r  s e n i o r  c i t i z e n s ,  weddings, s o c i a l  
evenes,  and b e n e f i t s .  Members a l s o  m e e t  one evening p e r  week t o  
p r a c t i c e  and rehearse  music .  

According t o  s e c t i o n  3 . 1  of your Bylaws, you have two c l a s s e s  
of members : r e g u l a r  and a s s o c i a t e .  The s p e c i f i c  q u a l l f  i c a t i o n s  of 
a Iv regu la rv '  member i s  tha t  the person must  be a v a i l a b l e  t o  a t t e n d  
regularly scheduled r e h e a r s a l s  and t o  p lay most jobs t h a t  t h e  Band 
con t r ac t s  to  play.  Regular members have a  vo t e .  Associa te  members 
are t h o s e  persons  who m a y  perform a t  o t h e r  f unz t i ons  or play as a 
s u b s t i t u t e .  Associate members have n o  vo t e .  

Your sole source o f  income i s  from f e e s  paid  f o r  performances . 
The fees you charge va ry  qepending upon performance requirements ,  
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but: average  $****  * O/hour for t h e  * * * *   p i ece  o rches t r a .  T h e  
majority, or * *  t o  **% of your expenses c o n s i s t  of I1other s a l a r i e s '  
and wages . I 1  The balance of your expenses a r e  f o r  sound system 1 
rental, equipment: purchases,  members Cliristmas par ty  and 
miscelLa~leous o f f  ice  suppl ies .  

As s t a t e d  i n  y o ~ r  l e t t e r  of ****** * *  ****, "o the r  s a l a . r i e s  
and wage s i l  cons i s t  of disbursements made t o  yoln members f o r  a  
performance. The f e e  co l lec ted  is divided among member performers 
on an e q u a l  sha re  b a s i s  as  follows: F i r s t ,  any expenses a re  pa id  
(normally just fo r  t h e  sound system) . T h e  remaining funds a r e  
divided equal ly  in to  shares .  Each performer receives one s h a r e ,  two 
shares s r e  reserved f o r  the Orchestra and one add i t i ona l  share  is 
divided among those members who s e t  up f o r  t h a t  performance, up t o  a  
maximum of $****  each .  

S e c t i o n  SOl(c)  ( 3 )  of the In t e rna l  Revenue Code descr ibes  
certain organizat ions  exempt from income t a x  under sec t ion  5 0 1  (a)  
and reads i n  part a s  follows: 

( 3 )  Corporations, and any commu.nity c h e s t ,  fund, o r  
foundation organized and operated sxc lus ive ly  f o r  r e l i g i c u s ,  
c h a r i t a b i e ,  sc i . en t i f ic ,  t e s t i n g  for  pub1 . i~  sa fe ty ,  l i t e r a r y ,  
or educa t iona l  purposes, o r  t o  f o s t e r  national. o r  
i n t e r n a t i o n a l  amateur spo r t s  competitioli (but  only i f  no p a r t  
of rits a c t i v i t i e s  irivolve t h e  provisi.on of a t h l e t i c  f a c i l i t i e s  
or equ.ipment), o r  f o r  the prevention of c r u e l t y  t o  ch i ld ren  o r  
an ima l s ,  n o  p a r t  of the n e t  earnings of which inu re s  t o  t h e  
b e n e f i t  of any p r i v a t e  shareholder o r  i ~ d i v i d u a l ,  no 
s u b s t a n t i a l  par t  of the a c t i v i t i e s  of which is carrying on 
l e g i s l a t i o n ,  (except  as otherwise  provided i n  subsection (h)  1 ,  
and which does n o t  p a r t i c i p a t e  i n ,  o r  intervene i n  ( including 
t h e  publishing o r  d i s t r i b u t i n g  of s t a t emen t s ) ,  any p o l i t i c a l  
campaign on behalf  of any candidate f o r  publ ic  off  i c e .  

S e c t i o n  1.501 (c)  ( 3 )  -1 (a) (1) of t he  Income Tax Regulaticns 
provides tha t  i n  o r d e r  t o  be exempt a s  an orgali ization descr ibed i n  
sectj-on 501  (c) (3) , an o r g a ~ i z a t j - o n  must be both organized and 
operated exc lus ive ly  f o r  one o r  more of the purposes spec i f i ed  i n  
such s e c t i o n .  If an organizat ion f a i l s  t o  meet e i t h e r  the  
organizat ional  t e s t  o r  the opera t iona l  t e s t ,  i t  is  n o t  exempt. 

S e c t i o n  1.501 (c) (3) -1 (c) (1) of t h e  Income Tax Regulations 
s t a t e s  that a n  organizat ion w i l l  be regarded as "operated 
exclusively" fo r  one  o r  more exempt purposes only i f  i t  engages 
primar'ily i n  a c t i v i t i e s  which accomplish one o r  more of such ex.empt 
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S e c t i o n  1 .SOi ( c )  ( 3 )  -1 ( c )  ( 2 )  of the  Regul.ati.ons s t a t e s  t h a t  an  
orcjanization i s  not  o p e r a t e d  e x c l u s i v e l y  £1,;- one o r  more exempt 
purposes i f  i t s  net e a r n i n g s  i n u r e  i n  whole o r  i n  p a r t  t o  t h e  
benefit of a p r i v a t e  s h a r e h o l d e r  o r  i n d i v i d u a l .  

S e c t i o n  1 . 5 0 1  (a) -1 (c) of t h e  R e g u l a t i o n s  s t a t e s  t h a t  t h e  words 
" p r i v a t e  shareholder  or i n d i v i d u a l  " i n  sect ion  5 0 1  r e f e r  t o  pe r sons  
havjng a p e r s ~ n a l  and  p r i v a t e  i n t e r e s t  i.n t h e  a c t i v i t i e s  of t h e  
o rgan iza t ion .  

S e c t i o n  1.501(c) ( 3 ) - l ( d )  (1) (ii) of t h e  r e g u l a t i o n s  p r o ~ r i d e s  
that arr organiza. t ion i s  not o r g a n i z e d  o r  opera ted  e x c l u s i v e l y  £03- 
one o r  mcre o f  the purposes  s p e c i f i e d  i n  s e c t i o n  5 0 1 ( c )  ( 3 )  u n l e s s  i t  
serves a p u b l i c  r a t h e r  than p r i v a t e  i n t e r e s t .  

In Presb?~terian&Ref ormed P u h l i s h i n q  Co . v .  C . I .  R .  , 79 T.  C. 
1070 (1982), the  Tax Court found t h a t  t h e  m n n e r  i n  which t h e  
o rgan iza t ion  conducted i t s  act i v i t i . e s  r e v e a l e d  a  nonexempt 
cornmercial purpose t h a t  w a s  s u b s t a r ~ t i a l  i n  n a t u r e .  I n  making t h i s  
de te rmlna t ion ,  the c o u r t  n o t e d  t h a t  whether a n  o r g a n i z a t i o n  
s a t i s f i e s  t h e  opera t ional .  test is e s s e n t i a l l y  a  q u e s t i o n  of f a c t .  
The c o u r t  n c t e d  t h a t  where a nonexempt purpose  is n o t  a n  expressed  
goal. of the  o r g a n i z a t i o n ,  c o u r t s  have none the les s  f o c u s e d  on t h e  
manner i n  which t h e  o r g a n i z a t i o n  conduc t s  i t s  a c t i v i t i e s ,  i m p l i c i t l y  
reasoning t h a t  an e n d  can be  i n f e r r e d  from t h e  means chosen t o  
a t t a i n  i t  . i f ,  f o r  example, a n  o r g a n i z a t i o n 1  s management d e c i s i o n s  
r e p l i c z t e  t h o s e  of commercial e n t e r p r i s e s ,  it i s  f a i r  t o  i n f e r  t h a t  
at least one purpose of t h e  o r g a n i z a t i o n  i s  cornmercial. 

I n  B e t t e r  Business  Bureau v .  United S t a t ? s ,  326  U.S. 279 
(1945 ) , he ld  t l ~ a t  t h e  p resence  of a s i n g l e  none exempt purpose ,  i f  
s u b s t a n t i a l  i n  n a t u r e ,  w i l l  p r e c l u d e  exempt ion  under s e c t i o n  
5 0 1  (c) (3 )  of the Code, r e g a r d l e s s  of t h e  number o r  importance of 
s t a t u t o r i l y  exempt pu-p o s e s .  

ANALYSIS AND CONCLUSION 

Based on  the  above and on t h e  in fo rmat ion  i n  t h e  f i l e  w e  
conc lude  t h a t  you d o  not  q u a l i f y  f o r  tax-exemption a s  an 
o r g a n i z a t i o n  d e s c r i b e d  i n  s e c t i o n  501 (c) (3) of t h e  Code because you 
are not o p e r a t i n g  f o r  any p u r p o s e  s p e c i f i e d  i n  t h a t  sec t - ion  b u t ,  a r e  
o p e r a t i n g  f o r  t h e  b e n e f i t  of your  mernbers. Your a c t i v i t i e s  c o n s i s t  
of p r o v i d i n g  perforrnances f o r  anyone who c c n t r a c t s  f o r  your 
s e r v i c e s .  The n e t  income o f  e a c h  performance is d i v i d e d  among t h e  
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members of your band who performed on t h a t  o c c a s i o n .  The I n t e r n a i  
Revenue Code s t r f i c t l y  proh;:.bits t h e  d i s t r i b u t i o n s  o f  ea rn ings  t o  any 
" p r i v a t e  s h a r e h o l d e r  o r  inc/ l ividual .  S e c t i o n  1 . 5 0 1  ( a )  -1 (c) o f  the  
Regula t ions  def i l ses  a  ' t s h a ~ - e h o l d e r "  a s  any person who has  a  p e r s o n a l  
or p r i v a t e  i n t e r e s t  j.n t h e  o r g a n i z a t i o i l .  Th l s  would inc lude  your  
members, each of whom has a  v o t i n g  i n t z r e s t  i n  y0u.r o r g a n i z a t i o n .  

I f  y o u  a re  . in  agreement wiLh t h i s  proposed d e t e r m i n a t i o n ,  w e  
r eques t  tha t  you s i g n  and r e t u r n  the  e n c l o s e d  agreement Form 6018,  
Consent To Propo:sed Advers-, Action.  P l e a s e  n o t e  t h e  i n s t r u c t  i o n s  
for  s i g n i n g  on t . l ~ e  r e v e r s e  s i d e  of t h i s  form. 

If  y o u  a re  n o t  i n  agreement with t h i s  proposed de te rmina t ion ,  
we recommend t h a c  you r e q u e s t  a h e a r i n g  wi th  our  o f f i c e  of Regional  
D i r e c t o r  of Appeals .  Your r e q u e s t  f o r  a hea r ing  shou ld  i n c l u d e  a 
written a p p e a l  g i v i n g  t h e  f a c t s ,  law, and any o t h e r  in fo rmat ion  t o  
suppor t  y o u r  p o s i t i o n  as e x p l a i n e d  i n  t h e  e n c l o s e d  P u b l i c a t i o n  8 9 2 .  
You w i l l  the11 bz c o n t a c t e d  t o  a r range  a d a t e  f o r  a hear ing .  The 
hea r ing  may be h e l d  a t  t h e  o f f i c e  3f Regional  D i r e c t o r  of Appeals  
o r ,  i f  you r e q u e s t ,  a t  a  mutua l ly  convenient  D i s t r i c t  O f f i c e .  A 
s e l f - a d d r e s s e d  enve lope  is  enclosed .  

If w e  do n o t  h e a r  from you w i t h i n  3 0  days  from the d a t e  of t h i s  
Letter, a n d  you do n o t  p r o t e s t  t h i s  proposed d e t e r m i n a t i o n  i n  a 
t i m e l y  manner, i t  w i l l  be cons idered  by t h e  I n t e r n a l  Revenue S e r v i c e  
a s  a f a i l u r e  t o  exhaus t  a v a i l a b l e  a d m i n i s t r a t i v e  remedies and  w i l l .  
t h e n  become our  f i n a l  de te rmina t ion .  S e c t i o n  7428(b)i2) of t h e  
I n t e r n a l  Revenue Code p r o v i d e s  i n  p a r t  t h a t ,  "A d e c l a r a t o r y  
judgement or  d e c r e e  unde r  t h i s  s e c t i o n  s h a l l  no t  be i s s u e d  i n  any 
p r o c e e d i n g  u n l e s s  t h e  Tax Cour t ,  t h e  Court o f  Claims,  o r  t h e  
d i s t r i c t  cour t  o f  the Uni ted  S t a t e s  f o r  t h e  D i s t r i c t  of  Columbia 
d e t e r m i n e s  t h a t  t h e  o r g a n i z a t i o n  invo lved  h a s  exhaus ted  
a d m i n i s t r a t i v e  remedies ava . i l ab le  t o  i t  w i t h i n  t h e  Internal .  Revenue 
Service. " 

If you have  any q u e s t i o n s ,  p l e a s e  c o n t a c t  t h e  person whose name 
and number appea r  a t  t h e  heading of t h i s  l e t t e r .  

S i n c e r e l y  y o u r s ,  

E n c l o s u r e s  : 
Form 6C?18 
P a b l i c a t i o n  892 




